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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

State of Oklahoma, et al., )
) 05-CV-0329 GKF-SAJ
Plaintiffs, ) '
)
V. ) DEFENDANTS’ RESPONSE
) IN OPPOSITION TO
Tyson Foods, Inc., et al., ) PLAINTIFFS’ OBJECTION TO
} AMENDED SCHEDULING ORDER
Defendants. )
)

Defendants submit this joint Response in opposition to Plaintiffs’ Objection to the
Amended Scheduling Order at Docket No. 1376 dated November 135, 2007. (Dkt. No. 1470).
For the third time, Plaintiffs urge their demand that the Court change the familiar, well-
established descriptions of expert report deadlines in the Scheduling Order to the vague and
novel designations of “non-relief-related reports™ and “relief-related reports.” This Court should
deny Plaintiffs’ Objection, both because the Objection is untimely and because Magistrate Judge
Joyner did not abuse his discretion in issuing the Amended Scheduling Order.

L Procedural Background

Unable to reach agreement on a pretrial schedule, the parties submitted competing
proposals to the Court in January 2007. In their submission, Plaintiffs proposed language
routinely employed by Magistrate Judge Joyner for expert reports “on injury and causation and
all other issues except for damages™ and for “damages.” (Dkt. No. 1026 at 1.) The Scheduling
Order, which adopted Plaintiffs’ requested expert report descriptions, issued on March 9,2007.
(Dkt. No. 1075.)

In September 2007, the Cargill Defendants moved to extend and modify the dates in the

Scheduling Order. (Dkt. No. 1297.) Prior to the Defendants’ motion, Plaintiffs had rejected any
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proposal to modify the schedule. In their Response to the Defendants’ motion, however,
Plaintiffs sought an eight-month schedule extension and an unexplained change in the
description of the parties’ expert reports. (Dkt. No. 1322 at 1.) The Court treated Plaintiffs’
Response as a motion to amend. (Order of Nov. 15, 2007: Dkt. No. 1376 at 1-2.)

The Court heard oral argument on the motions on November 6, 2007. After the Cargill
Defendants argued the expert-report issue, counsel Scott McDaniel described Defendant
Peterson Farms’ concerns with Plaintiffs’ proposed change in the descriptions of the expert
disclosures: |

This question of changing the second benchmark to relief, it concerns me greatly,
Your Honor. That’s because the plaintiffs both through pleading and through
discovery responses have indicated they’re pursuing a number of forms of relief,
Monetary damage, an order abating the use of litter, an order to remediate the
alleged injured natural resources, an order to pay for the costs of replacing alleged
injured natural resources, ... possibly an order directing that there be some sort of
future study in monitoring in the watershed.

And if you call that second benchmark, Your Honor, anything but damages, 1
think it’s going to create ambiguity where none currently exists at least in the
wording of the scheduling order. And you can imagine that the defendants are
skeptical of the plaintiff’s desire to change it for all these reasons we’ve described.
If that language is employed, as Mr. Ehrich says, does that mean they can produce
a natural resource damage assessment or remediation plan and we have a month to
respond? If ... the Court adopts their language, if an expert submits an opinion
about entirely new litter management protocols different than the laws of the two
states, will the defendants only have a month to respond?

S0, I would submit to you Your Honor the only thing that makes sense is to limit
that second benchmark to what it says and that is monetary damages.

{(Nov. 6,2007 Hrg. Tr.: Dkt. No. 1387 at 176:5 - 177:5.) On November 15, 2007, Magistrate
Judge Joyner issued an Amended Scheduling Order denying Plaintiffs’ request to alter the
respective descriptions of the expert disclosure deadlines. (Dkt. No. 1376 at 2.) Plaintiffs did

not file any objection to the November 15, 2007 Order prior to the November 26, 2007 deadline
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for such objections. See Fed. R. Civ. P. 72(a) (providing party may file objections to magistrate
judge’s order within 10 days after being served with the order).

Instead, on December 3, 2007, Plaintiffs moved for reconsideration of the November 15
Scheduling Order. (Dkt. No. 1386.) Despite the fact that every argument that Plaintiffs raised in
their reconsideration motion (including the expert report debate) either had been raised or could
have been raised in the initial briefing,' Magistrate Judge Joyner conducted a full analysis of
Plaintiffs’ motion. (Order of Jan. 15, 2008: Dkt. No. 1459 at 2.)

The Court carefully explained its refusal to reconsider its original denial of Plaintiff’s
request to “change the word damages to ‘all forms of relief” such that expert reports relating to
all forms of relief, such as damages, injunctive relief, abatement orders, monitoring requests,
bﬁffer strips and other remedial plans would not be due until current due dates for expert damage
reports on January 5, 2009 for Plaintiff and March 2, 2009 for Defendants.” (1d.) The Court
found:

Defendants correctly point out that the Court has previously considered and

rejected this request after argument by counsel at hearing. Modifications to the

scheduling order, which has been relied upon by counsel since its entry on
November 15, 2007, should not be made without clear benefit to all parties.

More importantly, the Court finds no substantive reason to grant the request. The
Court understands State’s arguments for a natural demarcation between relief and
causation issues. However, it is equally true that much of the expert work
regarding causation will be integrally involved with remediation options. This
case was filed June 13, 2005. State’s experis should be ready to fully opine on all
1ssues of causation and issues of remediation and affirmative relief by the current
deadline of April 1, 2008 for Plaintiff. It is the Court’s intention that the very
focused area of monetary damages is reserved for the second deadline.
Otherwise, unnecessary delay could occur.

' See, e.g., Servants of Paraclete v. Does, 204 F.3d 1003, 1012 (10th Cir. 2000) (motion to
reconsider “is not appropriate to revisit issues already addressed™).

3
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(Id. (emphasis added).) On January 25, 2008, Plaintiffs filed their “Objection to the Amended
Scheduling Order [Dkt. #1376].” (Dkt. No 1470 at 1.)
1I. Argument
The Defendants urge the Court to overrule Plaintiffs’ Objection. As a threshold matter,
Plaintiffs” Objection to the November 15th Order is untimely by nearly two months. Moreover,
to the extent Plaintiffs seek to object to Magistrate Judge Joyner’s Order of January 15 (Dkt. No.
1459) denying Plaintiffs’ motion to reconsider the expert report deadline issue, the Court should
reject the Objection as meritless. The setting of deadlines in a Scheduling Order is subject to the
Magistrate Judge’s wide discretion, and the denial of reconsideration is reviewed under an
exceptionally high standard.
A. The Court Should Not Reach the Untimely Objection.
Plaintiffs’ “Objection to the Amended Scheduling Order [Dkt. # 1376]” is untimely and
should be overruled. The Rules permit parties 10 days after receiving a magistrate judge’s order
to file objections. Fed. R. Civ. P. 72(a); 28 U.8.C. § 636(b)(1). The Rule specifies that “[a]
party may not assign as error a ciéfect in the order hot timely objected to.” Fed. R. Civ. P. 72(a).
Notably, Plaintiffs’ Objection fails to note this portion of the Rule. (Dkt. No. 1470 at 3.)
Although a district court has the power to entertain the merits of an untimely objection,

e.g., Allen v. Sybase, Inc., 468 F.3d 642, 658 (10th Cir. 2006), Plaintiffs here offer no

explanation or justification for their late objection to the Order of November 15, 2007, and
indeed fail even to acknowledge its lateness. Changes to scheduling orders are by their nature
especially time-sensitive. Underscoring the unfairness of now modifying critical dates in the
schedule for the sole benefit of Plaintiffs, Magistrate Judge Joyner noted that the Amended

Scheduie “has been relied upon by counsel since its entry oﬁ November 15, 2007, [and] should
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not be [modified] without clear benefit to all parties.” (Order of Jan. 15,2008 at 2.) Particularly
because Plaintiffs seek eleventh hour changes to the scope of expert disclosures identical to those
Plaintiffs themselves originally proposed, this Court should refuse to consider their late
Objection.
B. Magistrate Judge Joyner Did Not Abuse His Discretion in Retaining the
Original Descriptions of Expert Disclosures in the November 15 and
January 15 Orders.
Turning to the merits, Magistrate Judge Joyner did not abuse his discretion in using the
same descriptions for expert disclosures in the Amended Scheduling Order of November 13,
2007 and the Order of January 15, 2008 that Plaintiffs had suggested and that the Court had
adopted in the original Scheduling Order (Docket No. 1075).
In ruling on an objection, a district court is “required to defer to the magistrate jndge’s

ruling unless it was clearly erroneous or contrary to law.” Allen, 468 F.3d at 658 (quoting in part

Hutchinson v. Pfeil, 105 F.3d 562, 566 (10th Cir. 1997)). In applying the clearly erroneous’

standard, “the reviewing court must affirm unless it on the entire evidence is left with the definite

and firm conviction that a mistake has been committed.” Id. (quoting in part Ocelot Qil Corp. v.

Sparrow Indus., 847 F.2d 1458, 1464 (10th Cir. 1988)). Plaintiffs insist that the Amended

Scheduling Order’s expert reporting categories are “clearly erroneous because [they] fail to take
into account that in an environmental pollution case such as this, it is necessary to characterize
the injury suffered before the full range of appropriate relief can be determined,” a “failure” that
Plaintiffs characterize as a clearly erroneous factual finding, (Dkt. No. 1470 at 1, 3.) However,
Magistrate Judge Joyner’s Orders of November 15, 2007 and January 15, 2008 made no findings
of fact now subject to review under the clearly erroneous standard, and Plaintiffs’ only cited case

law — regarding factual record support — is not helpful. (Id. at 3.)
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What Magistrate Judge Joyner actually did was exercise his discretion on a pair of
procedural matters: when the parties must disclose various types of expert evidence and whether
Plaintiffs had offered a compelling new reason to change the Court’s original decision on those
deadlines. It is important to note that Plaintiffs’ objection would not change the substance of the
information the parties are required to disclose; Rule 26 will still require the disclosure of all of
the same information about all the same witnesses. The only issue raised by Plaintiffs’ objection
is when the parties must make those disclosures.

Magistrate judges are given “wide latitude” in setting schedules, and a refusal to modify a

scheduling order is reviewed for abuse of discretion. See Burks v. Okla. Publ. Co., 81 F.3d 975,
979 (10th Cir. 1996) (appellate court review of district court’s refusal to modify scheduling

order). The control of discovery, and specifically whether to extend discovery deadlines, are

strictly matters of court discretion. Rodriguez v. IBP, Inc., 243 F.3d 1221, 1230 (10th Cir.

2001); Smith v. United States, 834 F.2d 166, 169 (10th Cir. 1987). Hence, even where a party

makes the necessary showing of good cause to modify dates within a pretrial schedule, Rule 16
leaves the decision on modiﬁcatiox-l- ;o the Magistrate Judge’s discretion. Fed. R. Civ. P.
16(b)(4).2 With respect to the J anuary 15 Order, the fact that Plaintiffs’ underlying motion
sought reconsideration further counsels restraint in this Court’s review. In the Tenth Circuit,
reconsideration is disfavored and narrowly applied, and a decision denying reconsideration
should be overturned only if it was “an arbitrary, capricious, whimsical, or manifestly

unreasonable judgment.” Wright v. Abbott Labs., Inc., 259 F.3d 1226, 1236 (10th Cir. 2001).

* “A magistrate judge’s scheduling order is not a frivolous piece of paper, idly entered, which
can be cavalierly disregarded by counsel without peril.” Luigino’s. Inc. v. Pezrow Cos.. Inc.,
178 F.R.D. 523, 535 (D. Minn. 1998).
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Magistrate Judge Joyner’s decision to retain standard expert-report descriptions and to
reject Plaintiffs’ last minute attempt to redefine the scope of the parties’ expert reports is sound
and fully within his discretion. Despite their contention that Magistrate Judge Joyner’s decision
constitutes “clear error,” Plaintiffs fail to direct the Court to a single case—environmental or
otherwise—that actually employs their proposed expert-disclosure scheme. The Court did not
abuse its discretion in using familiar, unambiguous language in its Scheduling Orders (old and
new) rather than Plaintiffs’ vague and untested alternative. Nor was the Court’s decision not to
reconsider its use of the standard language “arbitrary, capricious, whimsical, or manifestly
unreasonable.” See Wright, 259 F.3d at 1236.

In addition, as noted above, the question is not whether Plaintiffs must make non-
damages relief-related expert disclosures, but when: in April 2008 or in January 2009.
Magistrate Judge Joyner noted fairness problems with Plaintiffs® request to postpone their non-
damages relief reports until January 2009, In the underlying arguments, Defendants noted that
Plaintiffs’ proposed regime would mean that Plaintiffs could wait to produce (for example) a
CERCLA remediation plan, a natural-resource-damages (NRD) assessment, or an opinion about
entirely new proposed litter management protocols until January 2009. (Dkt. No. 1387 at 176:5
—177:5; Dkt. No. 1422 at 6.) Magistrate Judge Joyner also observed that the parties had already
“relied upon” the deadlines using the standard language, and reasonably found that so drastically
altering the scope of expert report deadlines now could result in “unnecessary delay.” (Order of
Jan. 15,2008 at 2.) The Court concluded that Plaintiffs had already enjoyed ample time — nearly
three years — for their experts to prepare their opinions:

More importantly, the Court finds no substantive reason to grant the request. ....

This case, was filed June 13, 2005. State’s experts should be ready to fully opine

on all issues of causation and issues of remediation and affirmative relief by the
current deadline of April 1, 2008 for Plaintiff,
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In denying reconsideration of the request, the Court pointedly found: “Modifications to
the scheduling order ... should not be made without clear benefit to all parties..” (Id.)
Accordingly, the Court carefully “inten[ded] that the very focused area of monetary damages is
reserved for the second deadline.” (Id.) Rejecting a modification that would benefit only
Plaintiffs while causing prejudice and undue hardship to Defendants and delay in the litigation
does not constitute an abuse of discretion by the Magistrate Judge, nor, again, was the Court’s
denial of reconsideration of this issue ground “an arbitrary, capricious, whimsical, or manifestly
unreasonable judgment.” See Wright, 259 F.3d at 1236.

Plaintiffs now suggest that an April 1, 2008 aeadline is somehow impossible for them to
achieve. However, Plaintiffs have known since at least March of 2007, when the Court included
Plaintiffs’ requested “damages expert” language in the ori giﬁal scheduling order (Dkt. No. 1026
at 1), that their experts would need to complete whatever analysis and work was necessary to
opine 01; everything but damages by thé first expert deadline. Moreover, Magistrate Judge
Joyner noted that, although he appreciated Plaintiffs’ twé—step analysis argument, “it is equally
true that much of the expert work regarding causation will be integrally involved with
remediation options.” (Order of Jan. 15, 2008 at 2.) The Court’s ruling that Plaintiffs’ experts
should be able to meet the April 1, 2008 deadline for their expert reports on all issues except
damages, particularly given Plaintiffs’ long notice of that deadline, was reasonable and not
clearly erroneous.

It also bears remembering that until the Cargill Defendants moved to modify the schedule
in late September 2007, Plaintiffs had refused to agree to any schedule changes. At that time,

Plaintiffs’ expert reports on all issues but damages was due December 3, 2007. Only in
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responding to the motion on October 15 did Plaintiffs raise for the first time their request for a
“non-relief related report” deadline and their request to push that deadline (under whatever
name) well into 2008. If the issue of “non-relief-related” experts were really so critical to
Plaintiffs” ability to fairly present their case, Plaintiffs logically would have sought relief sooner
than a brief six weeks before the first expert disclosure deadline was to run. The nature of the
expert report deadlines has not changed since the original scheduling order was entered in this
case, and Plaintiffs offer no sustainable reason to overturn Magistrate Judge Joyner’s
discretionary decision not to change the fundamental nature of the expert reports just as
Plaintiffs’ deadline is approaching.

‘Ma'gistraté jﬁdge Joyner reasonably found that Plaintiffs’ “experts should be ready to
ml_l_y‘opine 6n all issues of. causation and iésues of remediatién and affirmative relief by the
currént deadline of April i, 2008.7 (Order of Jan. 15, 2008 at 2, emphasis added.) Defendants

- urge this Court to reject Plaintiffs’ Objection and to affirm Plaintiffs® obligation to abide by this
.Céuri’s A;nended Scheduling O'rcler.- e | . | .
oL ifi)NC_LU_SIQN REREER L

. ‘The Defendants urge the Court to deny Plaintiffs’ objection as untimely and without
merit. Magistrate Judge Joyner’s Amended Scheduling Order did not abuse his discretion, nor
was the Court’s denial of reconsideration arbitrary, capricious, whimsical, or manifestly
unreasonable. Thus, the Court should deny Plaintiffs’ “Objection to the Amended Scheduling

Order [Dkt #1376]” of November 15, 2007.
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Respectfully submitted,

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE, PLLC

/s/ Joun H. TUCKER. OBA #9110
JouN H. TUCKER, OBA #9110
CoLm H. TUCKER, OBA #16325
THERESA NoBLE HILL, OBA #19119
100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100
Tulsa, Oklahoma 74121-1100
Telephone:  918/582-1173
Facsimile: 918/592-3390

And
DELMAR R. EHRICH
BRUCE JONES
KRrisaNN C. KLEIBACKER LEE
FAEGRE & BENSON LLP
2200 Wells Fargo Center -
90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone:  612/766-7000
Facsimile: 612/766-1600

"ATTORNEYS FOR CARGILL, INC. AND CARGILL

TURKEY PRODUCTION LLC
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BY: /s/Robert W George

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

ROBERT W. GEORGE, OBA #18562
ERIN WALKER THOMPSON, Arkansas
Bar No. 2005250

KUTAK ROCK LLP

The Three Sisters Building

214 West Dickson Street

Fayetteville, AR 72701-5221

Telephone: (479) 973-4200

Facsimile: (479) 973-0007

-AND-

STEPHEN L. JANTZEN, OBA # 16247
PATRICK M. RYAN, OBA #7864
PAULA M. BUCHWALD, OBA #20464
RYAN, WIALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance

Oklahoma City, OK 73102

Telephone: (405) 239-6040

Facsimile: (405) 239-6766

E-Mail: sjantzen@ryanwhaley.com
-AND -

THOMAS C. GREEN, ESQ.

MARK: D. HOPSON, ESQ.

TIMOTHY K. WEBSTER, ESQ.

JAY T. JORGENSEN, ESQ.

SIBLEY AUSTIN LLP

1501 K Street, N.W.

Washington, D.C. 20005-1401
Telephone: (202) 736-8000

Facsimile: (202)736-8711
ATTORNEYS FOR TYSON FOODS,
INC.; TYSON POULTRY, INC.; TYSON
CHICKEN, INC; AND COBB-
VANTRESS, INC.
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BY: /s/ A. Scott McDaniel

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. SCOTT MCDANIEL, OBA#16460
CHRIS A. PAUL, OBA #14416

NICOLE LONGWELL, OBA #18771
PHILIP D. HIXON, OBA #19121
McDaniel, Hixon, Longwell & Acord,
PLLC

320 S. Boston Avenue

Suite 700

Tulsa, OK 74103

-AND-

SHERRY P. BARTLEY, AR BAR #79009
MITCHELL WILLIAMS, SELIG,
GATES & WOODYARD, PLLC

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

ATTORNEYS FOR PETERSON
FARMS, INC.

BY: /s/ R. Thomas Lay

(SIGNED BY FILING ATTORNEY WITH
PERMISSION) :

R. THOMAS LAY, OBA #5297

KERR, IRVINE, RHODES & ABLES

201 Robert S. Kerr Ave., Suite 600
Oklahoma City, OK 73102

-AND-

JENNIFER 8. GRIFFIN

LATHROP & GAGE, L.C.

314 East High Street

Jefferson City, MO 65101

ATTORNEYS FOR WILLOW BROOK
FOODS, INC.
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BY: /s/ Randal] E. Rose

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

RANDALL E. ROSE, OBA #7753
GEORGE W. OWENS, ESQ.

OWENS LAWFP.C.

234W. 13 Street

Tulsa, OK 74119

-AND-

JAMES MARTIN GRAVES, ESQ.
GARY V. WEEKS, ESQ.

BASSETT LAW FIRM

POB 3618

Fayetteville, AR 72702-3618
ATTORNEYS FOR GEORGE’S, INC.
AND

GEORGE’S FARMS, INC.

BY: /s/John R. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

JOHN R. ELROD

VICKI BRONSON, OBA #20574

BRUCE WAYNE FREEMAN

CONNER & WINTERS, L.L.P.

100 W. Central Street, Suite 200
Fayetteville, AR 72701

ATTORNEYS FOR SIMMONS FOODS,
INC.
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BY: /s/ Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

ROBERT P. REDEMANN, OBA #7454
LAWRENCE W. ZERINGUE, ESQ.
DAVID C. SENGER, OBA #18830
PERRINE, MCGIVERN, REDEMANN,
REID, BARRY &

TAYLOR, P.L.L.C.

Post Office Box 1710

Tulsa, OK 74101-1710

-AND-

ROBERT E. SANDERS

STEPHEN WILLIAMS

YOUNG, WILLIAMS, HENDERSON &
FUSILIER

Post Office Box 23059

Jackson, MS 39225-3059
ATTORNEYS FOR CAL-MAINE
FARMS, INC. AND CAL-MAINE
FOODS, INC.
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